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Objective
Labor Law Magazine is an Englishlanguage online magazine dealing with
all business-related topics of German
labor law. This high-quality publication
follows a practical approach and always
considers connections to European law.
Labor Law Magazine is a joint publication of FRANKFURT BUSINESS MEDIA
GmbH – Der F.A.Z.-Fachverlag, a member
of the F.A.Z. Publishing Group, and German Law Publishers GmbH. It is a member of the Deutscher Anwalt- Spiegel
product family. Its aim and mission are
to inform our readers about relevant
current issues that play an important
role in their daily professional activities.

To achieve these goals, we work closely
with a number of strategic partners – all
highly regarded national and international law firms. They, too, share their
comprehensive legal knowledge with
our readers. Additional support is provided by our cooperation partners – the
Association of Corporate Counsel Europe
as well as the Federal
Association of Human Resources
Managers (Bundesverband der Personalmanager) –, that also distribute Labor
Law Magazine within their networks.
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Wait and see

Practice will show whether the new law is a suitable instrument for achieving equal pay
By Jörg Salzmann

I

n order to promote wage fairness
for women and men performing
equal and equivalent work, the
German Parliament (Bundestag) passed
the Act to Promote Transparency of Pay
(Entgelttransparenzgesetz – EntgTranspG)
in early 2017 and it came into force on
July 6, 2017. The Act, inter alia, provides
for review processes and reporting
obligations of the employer but also for
employee information rights vis-à-vis
the employer. The most crucial part of
the Act, employee information rights,
however, did not come into force until
January 6, 2018. Only since that date
do employees have the right to know
how they are paid in comparison with a
group of workers performing equal and
equivalent work. In general, the Act favors
employers bound by and implementing collective bargaining agreements.
Essential contents
The Act provides for amendments regarding a claim for payment of a higher
remuneration in the case of discrimination, a claim derived from various legal

bases. While the claim has still not been
expressly regulated, EntgTranspG tries
to provide clarification at a factual level
by defining equal and equivalent work
in compliance with previous court rulings. Accordingly, equal work is defined
as being identical or of the same kind.
Equivalence is measured by an overall
assessment of several factors, including
type of work, qualification requirements
and working conditions. It has to be
emphasized that equivalence does not
extend to the work result, i.e., there is no
qualitative evaluation of the employee’s
performance at this level. However, differences in performance can of course
be considered elsewhere; for example,
within the scope of the reason for unequal treatment. It is to be expected that
issues of equal or equivalent are going to
be contentious in remuneration disputes
even after the introduction of the aforementioned definition.
Claim for information
Also newly introduced is an individual
claim for information by employees in
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companies employing more than 200
employees.
Assertion
Employees are
entitled, by means
of an inquiry with
the works council
or the employer,
to request information about the
average monthly
Companies with more than 200 employees have to offer
gross remunerainformation on the criteria of remuneration.
tion (statistic median) of the respec- © CalypsoArt /iStock/Thinkstock/Getty Images
tive other gender of
a comparison group
and – via inquiry – up to two individual
the employee suspects unequal treatremuneration components. The term rement. Furthermore, the employer has to
muneration in this context also includes
disclose the criteria and procedures for
other cash compensation or compensetting remuneration.
sation in kind, e.g., the provision of a
company car. An inquiry about median
The request can principally be made
remuneration components shall provide
every two years. If the claim is asserted
the employee with specific information
before January 6, 2021, a three-year
–>
about remuneration components where

ECJ tightens European vacation leave law, bringing new risks for
German companies and self-employed third-party staff in particular
By Henrik Lüthge and Dr. Franziska von Kummer, LL.M., M.C.L.

O

n November 29, 2017, the
European Court of Justice
(ECJ) decided with regard to
a request for a preliminary ruling by the
Court of Appeal (England & Wales) that
the right to paid leave has to be carried
over and is accumulated, if required,
until termination of the employment
relationship if such right has not been
exercised due to the employer’s refusal
to compensate such leave periods. This
shall also apply if national vacation
leave laws provide otherwise, i.e., for a
lapse of vacation leave claims after a
certain period of time (cf. King / The Sash
Window Workshop Ltd. et al. [C-214/16]).
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This judgment will also have far-reaching
implications for German vacation leave
law. The risks for employers to be obliged
to comply with leave entitlements accumulated over years will be substantially increased. Notably, this applies to
self-employed staff such as freelancers
and independent contractors, who subsequently turn out to be false self-employed (Scheinselbstständigkeit).
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When SWW terminated their contract
with Mr. King, he sought to recover payment for annual leave – taken and not
paid as well as not taken – for the entire
period of his 13-year engagement. He took
the view that he had been a worker and
would have been entitled to paid leave
according to national vacation leave law
(which implements Directive 2003/88/EC).

According to the ECJ ruling leave can accumulate over several years.
© petrenkod/iStock/Thinkstock/Getty Images

The ECJ case: 24 weeks of leave
accumulated over 13 years
A (false) self-employed party, Mr. King,
had been working for The Sash Window
Workshop Ltd. (“SWW”) since 1999 for
an overall period of 13 years based on a
self-employed, commission-only contract.

Mr. King refused to sign an employment
contract – an offer that had been made to
him by SWW in the meantime. As a freelancer, Mr. King had no contractual right
to paid leave and so did not take any such
leave, only interrupting his work for SWW
for a few days each year.

The English courts ruled that Mr. King
qualified as a worker (false self-employment). Right until the very end, however,
it was disputed whether SWW had to
compensate the leave which – pursuant to national law – would have been
forfeited (similar to section 7 (3) Bundesurlaubsgesetz [German Federal Vacation
Law]). The entire leave amounted to more
than 24 weeks.
Mr. King argued that the forfeiture rules
would not apply in his case. He had not
taken his leave solely because SWW
would not have compensated such leave.
In this respect he referred to the 2009
Schultz-Hoff judgment, in which the ECJ,
–>
referring to Directive 2003/88/EC,
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Target readership
Since the publication of its first issue
in may 2016, Labor Law Magazine has
attracted roughly 700 subscribers who
registered to receive regular copies (as
of July 2018). In addition, the magazine
is distributed within the networks of the
cooperation partners.

Published by

Strategic Partners
Strategic Partners

Your selected target groups
à Corporate attorneys
à Human resources managers
à	
Managing directors, executive boards,
owners
à Lawyers at law firms

Your positioning
opportunity
à A
 dvertisements in the online magazine
(4 issues per year)
à Cooperation at events/round tables
à S
 trategic partnership (ongoing
presence in all magazine issues and on
www.laborlaw-magazine.com
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Publication schedule 2019
Issue

01/2019

02/2019
03/2019

04/2019

Publication date
Mar. 25, 2019
Jun. 17, 2019

Sept. 16, 2019
Dec. 09, 2019

Advertising deadline
Mar. 14, 2019

Jun. 06, 2019

Sept. 05, 2019

Nov. 28, 2019

Materials deadline
Mar. 18, 2019
Jun. 11, 2019

Sept. 09, .2019
Dec. 02, 2019

Advertising prices
Format (W x H in mm)

1/1 page 4c horizontal 297 x 210
1/2 page 4c vertical 148,5 x 210

Price 4c/sw in Euro*

* All prices plus German value added tax (currently 19%)

2.000,00

à	
Parties interested in a strategic partnership
should contact Prof. Dr. Thomas Wegerich,
German Law Publishers
Phone: +49 69 95 64 95 59
	thomas.wegerich@germanlawpublishers.com
à	
Printing data send to
advertising@frankfurt-bm.com

1.000,00

1/4 page 4c vertical 74 x 210 	  650,00

1/1 page horizontal

à Project coordination, advertising and events:
	
Karin Gangl,
FRANKFURT BUSINESS MEDIA GmbH
Phone: +49 69 75 91-22 17
karin.gangl@frankfurt-bm.com

1/2 page vertical

1/4 page vertical

à If the PDF is created with Adobe
InDesign, please check the PDF in
Acrobat to see if the PDF includes
Identity H fonts and, if applicable,
convert these fonts into paths.

à
CMYK image data,
300 dpi, scale 100%

Technical requirements
à Print-ready Adobe Acrobat PDF
(Version 1.4), use Euroscale to
distill special colors, include fonts
or convert into paths.
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