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Labor Law Magazine: Expanding network,  
supporting #MeToo, protecting whistleblowers

Dear Readers,

We are expanding our network: Dr. Janna Schumacher, 
Head of Labor Law at Deutsche Lufthansa AG, has 
joined the Advisory Board of the Labor Law Maga-
zine. Welcome!

Everyone is following the #MeToo discussion, but our 
authors Dr. Jan Tibor Lelley and Diana Ruth Bruch go 
one step further: They offer a proposal on how to 
effectively both stop and prevent workplace 
harassment in Germany. This is clearly essential 
reading.

Whistleblowing is another hot topic at companies, 
and quite a bit has happened in this respect: On April 
23, 2018, the European Commission published a 
proposal for a directive that may result in a legal obli-
gation for companies to implement corporate 
whistleblowing programs. Then there’s the General 
Data Protection Regulation (GDPR) that’s in force. 
There’s also the bill introduced in the German 
Parliament to create comprehensive whistleblower 
protection . Pascal R. Kremp and Thomas Wiedmann 
have all the details for you in their article.

Sincerely yours,

Thomas Wegerich

Prof. Thomas Wegerich, 
Editor  
Labor Law Magazine

wegerich@businesslaw-magazine.com
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#MeToo and beyond
How to effectively stop and prevent workplace harassment in Germany
By Dr. Jan Tibor Lelley, LL.M., and Diana Ruth Bruch

#MeToo and #MeTooWhatNext: It 
does not appear the nightmare will 
end anytime soon, given that cases 

and allegations of harassment are as 

numerous as the reasons for the discrimi-
nation in which they are rooted. Sexual 
harassment is only one form of harass-
ment in the workplace, but it is most 

likely the most prominent among them. 
Even so, there are mechanisms in place in 
both the US and Germany to effectively 
stop and prevent harassment in the 

workplace, especially when it is sexual in 
nature.

Background: US and Germany

As the main authority dealing with 
workplace harassment in the US, the 
Equal Employment Opportunity Commis-
sion (EEOC) was established to remedy 
and prevent unlawful employment 
discrimination (as well as advance equal 
opportunities for all in the workplace). To 
accomplish this, the EEOC enforces US 
federal laws by investigating charges of 
discrimination and filing lawsuits, as it 
has the authority to do, in the interest of 
individuals and the public.

Since Burlington Industries Inc. v. Ellerth 
and Faragher v. City of Boca Raton, it has 
been clear that an employer is liable for a 
supervisor’s unlawful harassment of an 
employee unless the employer took 
reasonable measures to prevent such 
conduct or the employee did not seek the 
implementation of such measures.

On a universal level, the General Act on Equal Treatment merely requires an employer to take suitable measures to draw attention to the 
inadmissibility of workplace harassment and discrimination.

© SonerCdem/iStock/Thinkstock/Getty Images
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In Germany, the General Act on Equal 
Treatment (Allgemeines Gleichbehand-
lungsgesetz, AGG) came into force in 2006 
and looks very similar to the anti-discrim-
ination laws on the books in the US. The 
Federal Anti-discrimination Agency 
(Antidiskriminierungsstelle des Bundes, 
FADA) was established as the act came 
into force. This agency, much like the 
EEOC, is meant to prevent sexual harass-
ment and discrimination in the work-
place. Although the FADA does not have 
the authority to file lawsuits, the FADA 
puts resources at the disposal of individu-
als in need by outlining possibilities for 
taking legal action, referring them to 
counselors who can help them decide 
whether to file a lawsuit, and providing 
amicable settlements between parties if 
desired. Furthermore, the FADA conducts 
scientific studies on discrimination and 
harassment in the workplace and files 
extensive reports the German parliament 
every four years. On the basis of these 
reports, the FADA also makes recommen-
dations as to how to stop and prevent 
discrimination and sexual harassment in 
the future.

How to prevent workplace harassment in 
Germany

The first question is: What does the 
employer need to do to prevent sexual 

harassment and discrimination? On a 
universal level, the General Act on Equal 
Treatment merely requires an employer 
to take suitable measures to draw 
attention to the inadmissibility of 
workplace harassment and discrimina-
tion. The act does not name any meas-
ures in particular, thereby leaving the 
employer to decide how this should be 
achieved.  

Nonetheless, if employers want to avoid 
liability, they should conduct mandatory, 
regular in-house training for all employ-
ees. This in-house training should include 
clear parameters delineating what 
constitutes discrimination, and, most 
importantly, what constitutes sexual 
harassment. In terms of content, this 
in-house training should assert the 
employer’s disapproval of discrimination 
and sexual harassment, and it should 
underline the penalties and conse-
quences associated with this kind of 
behavior. In addition, employers should 
establish a code of conduct consisting of 
clear rules. Training should be conducted 
regularly and should be documented. In 
this way, employers can comply with their 
obligation under the General Act on 
Equal Treatment and avoid liability should 
an employee or a supervisor sexually 
harass or otherwise discriminate against 
another employee.

Moreover, the General Act on Equal 
Treatment expressly names the right of 
employees to lodge a complaint, thereby 
requiring employers to establish opportu-
nities for employees to make complaints.

How to stop workplace harassment in 
Germany

Notwithstanding these preventive 
measures, there are still instances in 
which harassment has already occurred. 
The question at that point is: What now?

The law is clear here: Under section 12 (3) 
of the General Act on Equal Treatment, 
employers have the duty to stop discrimi-
nation and must take effective measures 
to prevent such discrimination in the 
future. As a general rule, after discrimina-
tion has occurred, the necessary response 
from an employer can be divided into two 
steps. The first step is to investigate the 
allegations of discrimination and/or 
sexual harassment and analyze precisely 
what occurred. Only after this analysis 
can the employer proceed to the second 
step, which is to take necessary and 
effective measures against the 
 misconduct.

The first step: investigating alleged 
misconduct

During the first step — the investigation 
–it is important to ask the right ques-
tions. These are questions that will lead 
to the answers the employer needs to 
know in order to take the second step: (a) 
whether the alleged sexual harassment 
actually occurred, (b) what the circum-
stances of the alleged sexual harassment 
were and what may have triggered it, and 
(c) the seriousness of the harassment. 

The first question mostly impacts the 
employer’s decision as to whether 
measures need to be taken — measures 
are, of course, unnecessary if the accused 
employee is innocent. The second and 
third questions uncover which measures 
should be effective in this case: whether a 
warning would suffice, or if the employee 
will need to be relocated. The answers to 
the questions about the circumstances of 
the sexual harassment and what trig-
gered it are also crucial for the prevention 
of sexual harassment in the future. When 
asking these questions, the employer 
would be best advised to conduct 
interviews. A record should be kept of 
these interviews in order to precisely 
document all the steps taken by the 
employer and their results. During the 
process, it is best to conduct the 
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investigation as quickly as possible and 
keep the group of individuals involved as 
small as possible. This protects the 
reputation of a possibly innocent employ-
ee.

The second step: effective measures

After the investigation has been com-
pleted, the second step is to take effective 
measures. According to the German 
Federal Labor Court, a measure can be 
considered effective if the employer can 
reasonably expect it to both stop the 
harassment and prevent it in the future. 
This is evaluated from an ex ante perspec-
tive and is founded on the answers to the 
second and third questions. There are 
multiple measures that can be taken – a 
simple written note or meeting with the 
employee, for example, if the conduct was 
not serious. Alternatively, an official 
warning letter can be issued to the 
employee stating that such conduct, if 
repeated, will result in employment 
termination. There are, of course, cases in 
which a simple warning would not be 
adequate to address the harassment. In 
these instances, the employer can 
terminate the employment with notice 
or, as an ultima ratio, even without notice 
if the conduct was especially serious   
and/or strong indicators point to a likely 
repetition of the sexual harassment. 

When deciding to carry out a particular 
measure, the employer must weigh the 
conflicting interests in the case at hand. 
In these moments, the sword of Damo-
cles – potentially having to pay damages– 
will always be swinging over the em-
ployer’s head. If the measure proves 
ineffective, the employer could be sued 
for damages by the injured party. If the 
measure proves unnecessary, the em-
ployer could be sued by the employee 
responsible for the conduct. In every 
instance, it is crucial for the employer to 
strike a balance between the conflicting 
interests. In a lawsuit resulting from a 
repetition of harassment, an employer 
will not be liable for damages if they can 
prove they could not reasonably expect 
the repetition from an ex ante 
 perspective.

Unclear situations

Notwithstanding an employer’s efforts to 
thoroughly investigate alleged miscon-
duct, there are situations in which it 
remains unclear what actually happened 
and whether the alleged harassment in 
fact occurred. Many employers are then 
faced with a dilemma as to how to 
proceed. In such cases, an employer is 
only obligated to do what is legally and 
concretely within their realm of possibil-
ity, given that the employer does not have 

the same investigative privileges and 
options as the police or the state. In 
general, the same principles specified 
above for choosing an appropriate 
measure apply here too: The stronger the 
suspicion, the more serious the measure 
can be. As an ultima ratio, the employer 
can terminate the employment on the 
basis of suspected sexual harassment, 
provided that the alleged sexual harass-
ment is serious enough to amount to a 
criminal offense. As a general rule, when 
employers can prove they did everything 
reasonable within their power to prevent 
repeated incidents of harassment, they 
are considered to have fulfilled their duty 
and cannot be held liable.

Conclusion

We would like to say that the anti-dis-
crimination systems in the US and 
Germany are quite similar. Despite these 
similarities, however, due to the legal 
characteristics of German law, it may not 
be sufficient to copy a US compliance 
system and directly implement it at a 
German company. Investigating the facts 
and taking effective steps (such as 
issuing warnings or even terminating 
employment) are crucial moves to stop 
and prevent workplace harassment in 
Germany. <–

Diana Ruth Bruch,  
Legal trainee,  
Buse Heberer Fromm, Essen 

www.buse.de 

Dr. Jan Tibor Lelley, LL.M., 
Attorney at Law (Germany), certified specialist for labor and 
employment law, Partner,  
Buse Heberer Fromm, Frankfurt am Main 

lelley@buse.de / Twitter: @JanTiborLelley
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When the whistle blows 2.0
Legal obligation to implement a corporate whistleblowing program is on the horizon
By Pascal R. Kremp, LL.M. (Wake Forest), and Thomas Wiedmann

Introduction

In the fourth edition of Labor Law 
Magazine, we emphasized that the 
lack of specific German legislation on 

whistleblowing gives employers scope for 
action. We concluded that employers are 
well advised to implement a corporate 
whistleblowing program, even though 
they are under no legal obligation to do 
so. It is potentially advantageous to 
include a whistleblowing hotline or 
online portal to encourage employees 
and third parties to disclose informa-
tion, ensuring that suspicions about 
possible wrongdoings can be addressed 
internally.

In the meantime, a lot has happened: 
Most importantly, on April 23, 2018, the 
European Commission published a 
“proposal for a Directive on the protec-
tion of persons reporting on breaches of 
Union law” (draft legislation), which, in 
the future, may result in a legal obligation 
for companies to implement corporate 
whistleblowing programs.

In addition, since May 25, 2018, the 
General Data Protection Regulation 
(GDPR) has had to be applied. In a 
nutshell, prior to the GDPR, the German 
authorities recommended that compa-
nies create corporate whistleblowing 
programs that favor disclosures with the 
discloser’s name attached; now they 
recommend structuring the program to 
encourage anonymous disclosures.

To complete this picture, the EU Trade 
Secrets Directive will soon be implement-
ed in German law, including rudimentary 
rules on whistleblowing. In answer to 
these rudimentary rules and in the spirit 
of the draft legislation, on September 26, 
2018, a parliamentary party introduced a 
bill providing for comprehensive whistle-
blower protection in Germany.

Background of the draft legislation

Whistleblowers face a high risk of 
retaliation, which has a chilling effect on 
whistleblowing. In this context, whistle-
blowers are people who speak up when 
they encounter wrongdoing in the 

Regardless of their circumstances, companies should keep a close eye on further 
whistleblowing developments in Germany.

© wildpixel/iStock/Thinkstock/Getty Images
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course of their work that can harm the 
public interest.

In answering the 2017 Special Eurobarom-
eter on corruption, 81% of respondents 
said they did not report corruption they 
had experienced or witnessed. Fear of 
legal and financial consequences was the 
most widely cited reason. Moreover, 
according to the EU Commission, 49% of 
EU citizens do not know where to report 
corruption, and only 15% know about 
existing rules protecting whistleblowers.

An EU-wide standard does not yet exist. 
Only ten EU countries (France, Hungary, 
Ireland, Italy, Lithuania, Malta, the 
Netherlands, Slovakia, Sweden and the 
UK) have comprehensive laws protecting 
whistleblowers; Germany is not one of 
them.

Some of the areas of law mentioned in 
the draft legislation are already addressed 
with some requirements in German law – 
there are, for example, regulations in the 
financial services sector and laws 
concerning the reporting of violations in 
connection with money laundering and 
terrorist financing. There are also regula-
tions covering cases of discrimination 
according to sections 13 and 27, para -
graph 1, of the General Equal Treatment 
Act (Allgemeines Gleichbehandlungsge-

setz, or AGG) and laws addressing abuses 
in the area of occupational safety 
according to section 17 of the Workplace 
Protection Act (Arbeitschutzgesetz, 
ArbSchG).

Key features of the draft legislation

According to the draft legislation, in the 
future, a minimum level of protection will 
be guaranteed to whistleblowers. These 
are, however, only minimum standards, as 
the draft’s limited scope of application 
demonstrates. Even so, violations of the 
GDPR, for example, should be in scope.

In contrast, the definition of a “whistle-
blower” is interpreted very broadly. In 
addition to employees in the private and 
public sectors, suppliers, independent 
contractors, shareholders, management 
bodies, unpaid interns, volunteers and 
applicants should also benefit from the 
draft legislation.

A reporting person will qualify for 
protection under the draft legislation 
provided that he or she had reasonable 
grounds to believe that the information 
reported was true at the time of report-
ing, and provided that the information 
reported falls within the scope of the 
draft. This is an essential safeguard 
against malicious or calumnious reports. 

At the same time, this qualification 
ensures protection where the reporting 
person made an inaccurate report in 
honest error.

One of the main points of the draft 
legislation is to obligate companies to 
establish an internal procedure for 
dealing with whistleblower reports — in 
other words, companies should now be 
obligated to set up a corporate whistle-
blowing program. This affects companies 
with more than 50 employees and/or an 
annual business turnover or annual 
balance sheet totaling more than 
€10,000,000. However, even if a business 
reaches neither of those thresholds, it 
may be worth considering implementing 
a whistleblowing program, given that the 
reporting person may otherwise disclose 
wrongdoings to the authorities directly.

Within this framework, a department 
responsible for responding to whistle-
blowing must be appointed. This depart-
ment is to be organized either internally 
or externally. The identity of a whistle-
blower must be treated confidentially 
and protected from access by unauthor-
ized persons.

A three-stage escalation procedure is 
prescribed for employees. Whistleblowers 
must first report violations of EU law to 

the internal whistleblower department to 
give the company an opportunity to 
investigate the grievances itself. If the 
company does not respond to the 
information within three months, in the 
second stage, the whistleblower can 
approach the competent authorities. 
Once again, there is then a three-month 
deadline for re-registration. If appropriate 
measures are not taken during the first 
two stages, in the third and final stage, 
the whistleblower can approach the 
public, for example by means of journal-
ists and the media.

The company will be prohibited from 
carrying out personal retaliatory meas-
ures against the whistleblower (including 
demotion, withholding promotion or 
training, etc.), provided that the whistle-
blower has followed the prescribed proce-
dure. The company must bear the burden 
of proof. This may also impact wrongful 
dismissal lawsuits in the future.

The draft legislation has yet to be 
adopted by the heads of state and 
government. If this happens, the draft 
already provides a deadline for transposi-
tion into German law: on May 15, 2021 the 
moment may come.
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Some GDPR implications

Prior to the GDPR, the prevailing principle 
was that whistleblowers should not be 
encouraged to submit anonymous 
reports. In some EU countries, such as 
Portugal, anonymous reporting was even 
banned.

The opinion of the German data protec-
tion authorities reverses this position: 
whistleblowers must now be encouraged 
to blow the whistle anonymously.

The authorities also require that a 
whistleblower who submits a disclosure 
under his or her name must be clearly 
informed that his or her identity will also 
be disclosed to the persons mentioned in 
the disclosure as the source of the 
personal data (article 14 GDPR).

For the authorities, disclosure tied to a 
name is only permissible if the whistle-
blower agrees to the above condition. It 
remains unclear how companies should 
apply this in practice.

In order to implement an anonymous 
corporate whistleblowing program and 
adhere to the consent requirement for 
non–anonymous disclosures, companies 
should only allow submission through an 
online form. E–mail addresses usually 

disclose the identity of the whistleblower. 
In addition, disclosures by e-mail or 
telephone require the company to take 
additional steps to obtain documented 
consent if the whistleblower wishes to 
disclose his or her identity.

Conclusion

All these developments demonstrate that 
the need to protect whistleblowers is 
acknowledged by both society and 
political leaders. Current developments 
will certainly bring the issue to the 
foreground for companies that have not 
yet set up a whistleblowing system.

However, even exemplary companies that 
have already established corporate 
whistleblowing systems urgently need to 
review these systems (unless they already 
re-examined their systems in the course 
of their GDPR review). 

Regardless of their circumstances, compa-
nies should keep a close eye on further 
whistleblowing developments in 
 Germany. <–

Pascal R. Kremp, LL.M. (Wake Forest) 
Rechtsanwalt, Partner 
DLA Piper UK LLP, Munich

pascal.kremp@dlapiper.com

Thomas Wiedmann 
Rechtsanwalt, Associate 
DLA Piper UK LLP, Munich

thomas.wiedmann@dlapiper.com

www.dlapiper.com 
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A dangerous practice
Independent contractors vs. employees – A serious HR compliance issue
By Dr. Daniel Hund, LL.M., and Christina Kamppeter, LL.M.

Despite recent efforts by the 
German legislature to deter 
companies from using inde-

pendent contractors instead of hiring 
employees as part of their own work 
force, many companies persist in this 
practice. To these companies, it seems, the 
advantages of using independent 
contractors (including the lack of obliga-
tion to pay social security contributions, 
pay minimum wages, grant vacation or 
paid sick leave, provide employment 
termination protection, etc.) still out-
weigh the significant risks that come 
with engaging independent contractors 
to perform tasks traditionally carried out 
by employees. Not only can those 
contractors or workers ultimately be 
considered employees of the company in 
the eyes of the law, but the possible 
consequences can be severe — including 
substantial financial damages and even 
criminal penalties, as well as occupational 
bans for the managers responsible. 
Companies face these kinds of repercus-
sions on a regular basis, and investiga-
tions by the competent authorities have 
even been on the rise. In light of this, 

Companies should be aware of the substantial compliance issues linked to the engagement of independent contractors.
© undrey/iStock/Thinkstock/Getty Images
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observers might ask whether those risks 
are being taken deliberately, or if the 
managers in charge simply are not fully 
aware of them. In any event, the trend 
raises two major questions: How can a 
company avoid legal trouble in the first 
place? And what should a company do if 
the authorities are already investigating?

What is at stake?

Before answering these two major 
questions, it is important to first expound 
on what precisely is at stake if independ-
ent contractors are engaged and classifi-
cation issues arise. In such cases, the 
essential compliance risk stems from the 
fact that under the law, individuals 
working as independent contractors are 
considered protected employees of the 
company for whom they are engaged. 
Consequently, the company is obligated 
to pay social security contributions for 
those individuals (past and present). This 
can be especially damaging when the 
independent contractor has either not 
paid social security contributions or not 
paid them in full (for example, as a result 
of divergent work requirements on the 
part of the independent contractor and 
that of the company). Apart from the 
significant financial claims made by 
social security authorities (including the 
50% share of the contributions otherwise 

considered the responsibility of the 
individual) and the accrual of default 
interest, intentional failure to pay social 
security contributions constitutes a 
criminal offense. The requirements for 
“intent” are easily met — for example, 
when a company’s managers see a 
classification issue but persist in treating 
the individuals as independent contrac-
tors (or employees of independent 
contractors). An offense of this kind can 
result in up to five years imprisonment, 
and in particularly serious cases, even up 
to 10 years. In addition, if the offense is 
committed by a managing director of a 
German limited liability company (GmbH) 
or a board member of a corporation and if 
the individual concerned is sentenced to 
at least one year in prison for failure to 
pay social security contributions, he or 
she is prohibited from serving as a 
managing director or board member for a 
term of five years (even if the prison 
sentence is suspended).

How to avoid legal trouble in the first 
place

To avoid legal trouble altogether when 
engaging independent contractors, the 
first step is to look at the criteria devel-
oped by the courts and the legislature to 
differentiate between independent 
contractors and protected employees. The 

second step is to comply with those 
criteria. Under the law, an individual 
working for a company is considered an 
employee of that company if the indi-
vidual is (a) subject to the control of the 
company in terms of content, execution, 
time and location of their work; and (b) 
integrated into the company’s work 
organization. Whether those criteria are 
met is determined by examining a 
number of sub-criteria with the totality 
of the circumstances under considera-
tion. The criteria tend toward qualifying 
an individual as an employee if he or 
she:

• Works on the company premises
• Appears in the company’s shift 

schedule
• Must ask the company for approval 

vacation time
• Uses a company email address 
• Uses the company’s work equipment
• Works together with regular employ-

ees of the company
• Does the same work that employees 

of the company do or have done
• Is not liable for any work outcomes or 

damages he or she causes to the 
company and/or third parties while 
working on behalf of the company.

Whether the above criteria and sub-crite-
ria are met depends on actual practice, 

not what is written down in the contract. 
However, when a written contract is 
indicative of an employment relationship 
rather than an independent contractor 
relationship, the courts tend to qualify 
the relationship as employment relation-
ship without examining how it looks in 
practice.

While there are certainly cases where 
classification by means of the aforemen-
tioned criteria and subcriteria is fairly 
straightforward, in many situations, 
classification is tricky. Indeed, there is only 
one reliable way for a company to be 
perfectly safe in this realm: Hire your own 
employees or engage temp workers! If 
neither is an option (for economic or 
regulatory reasons, for example) and 
though a responsible legal adviser can do 
very little, he or she can at least mitigate 
risks by carefully analyzing situations on 
a case-by-case basis. Drawing on the legal 
adviser’s recommendations, the company 
can fulfill the criteria to the fullest 
feasible extent. Where possible, the 
company can also take advantage of one 
or more of the very few loopholes the 
legislature has left open in certain 
circumstances. Depending on the client’s 
risk affinity, this may help create a 
situation where the risk is deemed 
acceptable. 
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What to do if authorities are already 
investigating

Sometimes it is too late to take measures 
to prevent legal issues: the authorities are 
already investigating. The most impor-
tant thing for a company to do in these 
circumstances is to immediately seek 
legal advice from experienced counsel —  
ideally from an external law firm that not 
only provides outstanding legal advice on 
employment and social security law, but 
also has experience defending companies 
in the course of investigations performed 
by the special division of the customs 
office tasked with prosecuting these 
cases. A team of employment law experts 
and criminal lawyers is needed to 
generate the best possible outcome for 
the company. It is vital to be aware that 
the biggest mistakes are typically made 
at the beginning of the investigation. For 
example, critical information is often 
shared with investigators, even though 
there is no obligation to share it. Con-
versely, many companies try to cover up 
the compliance breach by talking to 
potential witnesses or destroying 
documents or emails — actions that can 
very easily land the managers responsible 
in investigative custody. Invariably, the 
best way to proceed during an investiga-
tion is to work on a compre-hensive 
defense strategy that encompasses the 

relevant substantive legal issues in 
employ-ment and social security law, the 
relevant criminal procedural issues, and a 
well-deliberated level of cooperation with 
the investigating authorities.

Conclusion

In summary, companies should be aware 
of the substantial compliance issues 
linked to the engagement of independent 
contractors. When working to distinguish 
independent contractors (or employees of 
independent contractors) from employ-
ees of the company, only a detailed legal 
analysis can mitigate risks (namely, 
financial damages and criminal penal-
ties). If authorities are already investigat-
ing a company, two things are necessary: 
a comprehensive strategy that encom-
passes substantive legal issues in 
employment and social security as well as 
procedural and tactical questions, and a 
defense team that comprises both 
employ-ment and social security law 
experts and criminal lawyers. <–
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The engagement of external personnel and its risks
New case law from the Federal Court of Justice on the question of intent in cases of pseudo self-employment
By Henning Reitz and Dr. Daniel Klösel

The engagement of external 
personnel continues to be of 
enormous importance in 

operational practice. Although companies 
can hardly do without the engagement 
of external personnel — whether in the 

form of individual self-employed persons 
or in cooperation with independent 
service companies — the use of external 
personnel under German law is still 
associated with numerous legal risks. 
These risks mainly stem from the still 

imprecise demarcation between depend-
ent employees and external personnel —  
a line that is difficult to draw, even for 
experienced lawyers. The core problem 
lies in the fact that employees who are 
not self-employed must be registered for 
social insurance by their employer and 
the employer shares responsibility for the 
payment of wage tax. At the company, if 
the decision-makers responsible for 
classifying employees wrongly classify 
individuals as self-employed, this intro-
duces the problem of pseudo self-em-
ployment (Scheinselbstständigkeit), 
leading to numerous legal risks. In these 
cases, in addition to the possibility of the 
company facing a potentially existence-
threatening obligation to pay social 
security contributions in arrears, it may 
also be that the individuals at the 
company who are responsible for the 
misclassification (for example, managing 
directors or board members) can be 
prosecuted individually under criminal 
law and can be held liable under civil law 
for nonpayment of social security 
contributions.

Concerning this question of the personal 
liability of decision-makers responsible 
for misclassifications, the German Federal 
Court of Justice recently made a decision 
of high practical relevance in a criminal 
case. The decision opens the door for new 
defense strategies in event of a personal 
claim or criminal investigation. The 
specific question at hand addressed 
which requirements must be met in order 
for decision-makers at a company who 
are responsible for personnel misclassifi-
cation to be accusable of “intentional” 
behavior.

Decision of the Federal Court of Justice 
on January 24, 2018, file No. 1 StR 331/17

The decision in this case was founded on 
accusations of withholding and embez-
zlement of wages (section 266a of the 
German Criminal Code), as well as tax 
evasion. The defendant had not registered 
the Polish craftsmen employed by his 
company who, under social law, should 
have been classified as employees and 
registered with the relevant social 
security collection agency. Conse-

Individuals involved in decisions regarding the engagement of external personnel should 
certainly be aware of this decision.

© metamorworks/iStock/Thinkstock/Getty Images

13 – Labor law & criminal law – LLM – No. 4 – December 3, 2018

–>



quently, the defendant had not paid any 
social security contributions on behalf of 
these workers for a period of about two 
and a half years.

The District Court, which initially had 
jurisdiction for this case, acquitted the 
accused on the grounds he lacked intent 
in terms of his position as the employer. 
The revision of the public prosecutor’s 
office against this decision was success-
ful, and the case was referred back to the 
District Court by the Federal Court of 
Justice for a new trial and decision. In 
practice, however, this course of proce-
dure was less important than the 
references made to the legal require-
ments of intent, and thus also of criminal 
liability, which the Federal Court of Justice 
expressly addressed to the lower District 
Court. The Federal Court of Justice 
essentially stated: 

“In the absence of an objective reason for 
differentiation in the legal prerequisites of 
intent in a case of tax evasion (section 370, 
paragraph. 1, No. 2 of the Fiscal Code; 
section 41a of the Income Tax Act) on the 
one hand and the withholding and/or 
embezzlement of wages pursuant to 
section 266a of the German Criminal Code 
on the other, the Senate — contrary to the 
previous rulings of the Federal Court of 
Justice — is considering (also) treating the 

misconception about employer status in 
section 266a of the German Criminal Code 
and the resulting obligation to pay social 
security contributions as an error of fact in 
future.”

Therefore, punishability no longer merely 
requires that the person responsible has 
a deliberate intention relating to the 
actual conditions that lead to pseudo 
self-employment; the intention must also 
relate to the legal classification of pseudo 
self-employment as such and to the 
resulting obligation to pay contributions!

Practical implications of the decision

The decision is a novelty in the case law 
of the Federal Court of Justice and of 
utmost practical relevance, especially for 
decision-makers within companies that 
employ freelancers. Although the 
question of demarcation — especially in 
borderline cases — could hardly be 
answered reliably by experienced lawyers 
(due to the large number of vague 
criteria, as well as the fact that the case 
law was not able to provide a reliable 
answer to the question of demarcation), 
previously the case law of the criminal 
courts put substantial pressure on 
company executives responsible for 
misclassification, even though these 
executives often were not legal experts 

regarding pseudo self-employment 
issues. According to the long-standing 
case law of the First Criminal Senate, 
“intent” with regard to the actual 
circumstances was sufficient (concerning 
the use of the contractor per se or the 
underlying modalities), while an incorrect 
legal assessment as a self-employed 
person was merely intended to justify an 
“error of prohibition,” which was, how-
ever, regularly avoidable and thus 
irrelevant due to the possibility of 
conducting status proceedings pursuant 
to section 7a, paragraph 1, sentence 1 of 
the Social Code IV (cf. Federal Court of 
Justice from June 5, 2013 — file No. 1 StR 
626/12).

However, the latest progress in case law 
does more than simply lead to a consider-
able expansion of the requirements for 
criminal liability and thus also to an 
expansion of the possible defense 
strategies associated with them. It also 
has two other significant consequences: 
First, criminal liability according to 
section 266a of the German Criminal 
Code had been a vehicle for the German 
Pension Insurance (Deutsche Rentenversi-
cherung) to take action not only against a 
company, but also against the responsible 
executives themselves in connection with 
outstanding social security contributions 
(often in not inconsiderable six- or even 

seven-digit amounts). Second, the 
adoption of willful intent offered a further 
vehicle for the German Pension Insurance 
to increase the period of subsequent 
payment of social security contributions 
from four to 30 years, as well as to 
proceed with the calculation of the total 
amount from net wage agreements and 
add significant late payment fines.

Conclusion

This new case law at least lowers the risk 
associated with classification of person-
nel and provides a starting point for 
expanded defense strategies, not only 
with a view to possible criminal proceed-
ings, but also in connection with civil 
liability issues, as well as in the context of 
the usual procedure against additional 
claims of the German Pension Insurance. 
It is already foreseeable that, by means of 
these new defense strategies, it may be 
possible to considerably reduce the 
liability costs in question. On the other 
hand, however, the case law also gives a 
direction for other legal changes in 
connection with alleged pseudo self-
employment, because (long neglected) 
attribution questions are now being 
asked more and more frequently and can, 
in numerous cases, help to avoid the 
liability of companies and persons 
responsible.
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Individuals at companies who are 
involved in decisions regarding the 
engagement of external personnel 
should certainly be aware of this 
decision. Further developments in this 
jurisdiction are eagerly anticipated. It 

remains to be seen whether further 
jurisprudence will continue along this 
path, finally eliminating the unreason-
able risks faced by decision-makers in 
association with (mis-)classification of 
personnel. <–

Dr. Daniel Klösel,  
Attorney-at-Law (Germany), Associated Partner,  
JUSTEM Rechtsanwälte, Frankfurt am Main

d.kloesel@justem.de

Dr. Henning Reitz,  
Attorney-at-Law (Germany), Partner,  
JUSTEM Rechtsanwälte,  
Frankfurt am Main

h.reitz@justem.de

www.justem.de 

15 – Labor law & criminal law – LLM – No. 4 – December 3, 2018

http://www.mayerbrown.com


The clock is ticking
Federal Labor Court rules travel time is working time
By Katharina Vorlaender

I n a ruling on October 17, 2018, the 
German Federal Labor Court 
(Bundes arbeitsgericht) ordered that 

employees undertaking business travel 
abroad are entitled to their usual salary 
for time spent in travel. According to this 
new ruling, travel time must be consid-
ered working time and therefore must be 
remunerated. This decision was rendered 
for a technical employee in the construc-
tion sector. The reasons given by the court 
have yet to be published.

This article examines the potential 
impact of this ruling for companies, 
starting with the current approach and 
legal background.

In this context, a business trip means 
travel for work purposes, typically 
involving a journey of some distance.

Current approach: Full-time travelers and 
travel within the standard working time

A commute is not considered a business 
trip. Commute time is not considered 
working time and, therefore, does not 

need to be paid. If employees are travel-
ing within their usual working time for 
business reasons, this business travel 
clearly falls under working time and must 
be remunerated.

Employees whose job descriptions and 
positions include traveling – for example, 
sales representatives and truck drivers – 
must also be remunerated for time spent 
traveling, as traveling is part of their job. 
In this specific context, travel means work 
and, therefore, the employee must be 
remunerated for all travel/work time.

Current approach: Travel outside the 
standard working time

The most interesting scenario is an 
employee who, unlike a sales representa-
tive or truck driver, is not a full-time 
traveler, but who travels occasionally for 
business reasons outside the standard 
working time.

Let’s assume the following scenario: An 
employee’s standard working time is 
Monday through Friday from 9AM to 

6PM, including a one-hour lunch break. 
For client meetings from 10AM to 6PM on 
Wednesday, the employee travels to 
another city by train. The employee 
departs at 7AM and arrives home at 9PM.

Whether the travel time from 7AM-9AM 
and 6PM to 9PM is considered working 
time currently depends on what the 
employee is allowed to do during the 
travel time.

If the employer instructed the employee 
to prepare meeting or answer emails 
while on the train, the travel time before 

and after the standard working time is 
also considered working time. If the 
employee is allowed to rest while on the 
train, this time from 7AM-9AM and 
6PM  -9PM is not considered working time.

Driving in a car is always considered 
working time, as employees do not have 
an opportunity to rest.

As a result, the employer needs to keep in 
mind the maximum working time, which 
is generally eight hours of work, including 
a one-hour break, then 11 hours of rest 
before the employee returns to work.

According to the new Federal Labor Court, travel time is now considered as working time, no 
matter the employee has to work or can rest during travel.

© Ivanko_Brnjakovic/iStock/Thinkstock/Getty Images
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Content of the new ruling from   
October 2018

A technical employee working in the 
construction sector traveled from 
Germany to China to work on a con-
struction site for a couple of weeks. The 
outbound and return flights took 4 days 
in total. He requested his standard 
remuneration for the 4 days of travel, as 
he considered the time spent in the 
airplane to be working time.

In the context of the current approach, 
this travel time would not count as 
working time, as the employee was not 
required to work during the time spent in 
travel.

According to the new Federal Labor Court 
ruling, however this travel time is 
considered working time, even though 
the employee had the opportunity to rest 
during the flight.  

“As a rule,” travel time now needs to be 
remunerated as working time when the 
employee is traveling exclusively in the 
interest of the employer.

Implications for the future approach

The new ruling seems to leave little to no 
leeway in the handling of business travel. 

The decision was made for an employee 
in the construction sector, but the 
content of the ruling may be applicable 
to any employee. It strengthens 
 employees’ rights. 

The wording “as a rule” implies that there 
may be exceptions, – that is, cases that 
need to be treated differently. However, it 
will be difficult to define and demarcate 
sectors, professional groups or scenarios 
that should not fall under this new rule. 

Frequency of travel

Travelers could be differentiated based on 
their frequency of travel. In internal 
company policies, some employers 
distinguish between frequent travelers 
and employees who travel occasionally. 
The difficulty will be determining how 
often an employee needs to travel to be 
classified as a “frequent” traveler.

Travel as an inherent part of the position

For employees such as sales representa-
tives, travel time is currently already 
considered working time. The new ruling 
likely will not change this professional 
group’s job situation.

Leading executives and managers

One possible exception could be made for 
senior executives and managers. Traveling 
reflects the importance of these employ-
ees and is a demonstration of their 
responsibility and the leading position 
they hold within the firm. 

According to the new Federal Labor Court 
ruling, for employees in these positions, 
travel outside the standard working time 
would also be considered working time. 
However, as the boundary between work 
and leisure often is not clear for employ-
ees in such positions, and given that 
senior executives and managers are 
usually very well compensated for their 
work, German jurisdiction might handle 
these employees differently than “nor-
mal” employees when it comes to 
payment of working time beyond the 
standard working time.

Conclusion

According to the new Federal Labor Court 
ruling, travel time is now considered 
working time, no matter whether the 
employee has to work or can rest during 
travel. Therefore, travel time on behalf of 
and in the interest of the employer before 
or after the employee’s standard working 
hours must be remunerated.

Considering the German Working Hours 
Act, this new ruling might be even more 
impactful for the future handling of 
business-related travel. An employee 
working eight hours a day is generally 
entitled to 11 hours of rest before the 
employee returns to work. 

Carrying the rationale of the new ruling 
forward, an employee who travels for 13 
hours by airplane needs to be remu n-
erated for the travel time, no matter 
whether the time is spent working or 
resting – and the employee might also 
need to stop for a layover after eight 
hours of flying, as the travel time is 
considered work. 

This ruling might, therefore, be especially 
challenging for employers who operate 
worldwide and whose employees have to 
travel long distances. <–

Katharina Vorlaender,  
Rechtsanwältin,  
Senior Associate,  FRAGOMEN,  
Frankfurt am Main

KVorlaender@Fragomen.com

www.fragomen.com 

17 – Labor law & criminal law – LLM – No. 4 – December 3, 2018



Ambitious goals
Potential upcoming changes in German immigration law
By Dr. Martina Menghi

Reasons behind the envisaged changes

The order books are full” is a 
sentence often used to describe 
Germany’s current economic 

situation; German companies and 
entrepreneurs are in no position to 
complain about a lack demand. On the 
contrary: Business is flourishing.

However, in order to meet these de-
mands and maintain a good level of 
economic growth, companies need 
something essential: an adequate 
workforce. Considering the current low 
unemployment rate and the decrease in 
free movement of workers within the EU, 
the German government is looking to 
third country nationals to satisfy the 
demand for a skilled labor force and 
meet the needs of the economy.  
Moreover, looking beyond these short-
term catalysts for an uptick in demand 
for labor, it is also important to note that 
Germany is facing a negative demo-
graphic trend. As a result, the country will 
also need more skilled workers and 
taxpayers in the long term.

In order to accelerate foreign labor 
recruitment, the three competent 
ministers for the issue — Horst Seehofer 
(Interior, CSU), Peter Altmaier (Economy, 
CDU) and Hubertus Heil (Labor, SPD) – 
 announced a reform of the current 
German immigration law system. The 
ministers announced a set of measures 
to improve Germany’s attractiveness in 
the eyes of skilled and qualified workers 
coming from third countries. In an 
“Eckpunktepapier,” the government 
identified five key objectives (Eckpunkte) 
that must be pursued and implemented. 
These measures notably include a 
legislative reform package.

The legislative proposal, which will be 
shaped around these five primary goals, is 
currently in preparation. It is expected to 
be presented before the end of the year, 
presumably near the end of December.

The German government argued that a 
reform is necessary to safeguard and 
expand the country’s skilled labor force, 
which in turn is needed to support 
economic growth and maintain Germa-

ny’s reputation as a strong and competi-
tive location for businesses. This reform 
focuses on building up a skilled work-
force, consisting of university graduates 

and highly qualified specialized workers 
with vocational training. The reform will 
also have a considerable impact on the 
stability of the German social system.

It is too soon to properly evaluate this potential reform’s ability to help Germany concretely 
pursue and realize the reform’s ambitious goals.
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The initial focus will be on highly skilled 
workers. These workers can be sorted into 
three different categories: domestic 
locals, Europeans and third country 
nationals. Different measures will need to 
be adopted for each of these three 
categories, as each presents different 
challenges and represents a different 
legal status.

Ambitious goals

The five key objectives are as follows:

• Legal framework: control and bolster 
immigration of skilled laborers on the 
basis of concrete needs

• Support quality of professional 
practice: quick and easy recognition 
procedures

• Intentionally attract skilled workers: 
strategy and improved marketing for 
the targeted recruitment of skilled 
workers, together with business

• Bolster acquisition of the German 
language

• Faster and more efficient procedures

These points are presented as comple-
mentary and integrally related to each 
other. It is considered crucial to imple-
ment each of them in parallel to guaran-
tee that the reform is successfully 
implemented.

How to pursue the key objectives 
concretely

First, it is important to note that the 
reform will affect many sensitive areas, 
such as education (recognition of 
diplomas obtained abroad, for example) 
and digitalization. As is widely known, the 
latter is a major subject within many 
current political initiatives, stretching far 
beyond immigration-related issues.

One fundamental aim is the establish-
ment of a more understandable and 
well-defined legal framework. The reform 
should create a system in which the 
identification of third country nationals 
coming to Germany for work or training 
purposes is clearer and more 
 comprehensible.

Ideally, every time a company has a job 
vacancy requiring a specific qualification, 
this vacancy should be easily accessible to 
all who possess the required  qualification.

Transparency is a primary issue

Moreover, according to the paper, it 
should be easier to obtain a job seeker 
visa. The prerequisites will be qualifica-
tions founded on the successful comple-
tion of education or training and a certain 
level of German language skills. Social 

benefits are not available during the job 
search.

Another important element of the reform 
is the elimination of the priority check 
principle. Currently, third country nation-
als are only able to access the German 
labor market if the Federal Employment 
Agency has previously identified a market 
need. These kinds of restrictions would be 
eliminated; anyone with qualifications 
founded on the completion of vocational 
training or a degree and has signed an 
employment contract would be allowed 
to fill a position.

At the same time, however, the reform 
would protect local German workforces 
by creating an option to reintroduce and 
apply the principle of the priority check, 
especially in regions where above-average 
unemployment is registered.

To increase transparency, rules regarding 
the immigration of highly qualified and 
skilled persons must be mapped out in a 
more structured, standardized and simpli-
fied manner. The system should be able 
to offer concrete, clear and reliable 
information to professionals coming from 
abroad about their actual chances and 
prospects in Germany.

Moreover, further structural simplifica-
tions will need to be introduced concern-
ing the right of residence. It will be 
necessary to adjust definitions, proce-
dures and responsibilities.

In order to make Germany more attrac-
tive to highly skilled and qualified 
professionals from abroad, the reform 
should ensure that the process of 
recognizing professional and academic 
qualifications flows as quickly and easily 
as possible.

In cooperation with the federal States, the 
recognition process for vocational 
qualifications should be further devel-
oped. It should become even more 
efficient, especially through bundling and 
centralization.

Information services for professionals 
interested in working in Germany will 
need to be improved. Counseling services 
for interested parties abroad will also be 
expanded.

Recruitment tools already in existence 
should be improved. It is seen as crucial 
that Germany invests in new means of 
attracting skilled professionals as well as 
in marketing, where new strategies 
should be implemented. For example, a 
demand-oriented and targeted advertis-
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ing strategy will need to be developed 
more in-depth. The reform emphasizes 
the establishment of the recruitment tool 
“training abroad,” which encourages 
settling partnership agreements with 
third countries and universities abroad, 
allowing third country nationals to be 
specially trained in Germany. 

The existing official information portal 
www.make-it-in-germany.com should be 
expanded, as should a joint project from 
the Ministry of Economics and the 
German Chamber of Commerce and 
Industry Network, “Ausländische 
Fachkräftepotenziale erschließen und 
Willkommenskultur schaffen” – develop-
ing foreign skilled worker potential and 
creating a welcoming culture. This project 
is currently being used to plan measures 
for the targeted recruitment of skilled 
workers.

Support for learners of German should be 
intensified. The Goethe-Institut should be 
bolstered and further promoted, espe-
cially for work-related courses. More 
exchange programs and initiatives that 
involve schools, such as the existing 
“Study Bridge” program, should be 
provided for by the reform.

Faster and more efficient procedures are 
seen as synonymous with digitalization. 

The reform should provide for digitaliza-
tion of administrative procedures 
(concerning visa procedures, for example). 
The paper particularly stresses the need 
to invest in digital infrastructure and 
e-government. Digitalization can also be 
an added value for the entire administra-
tive system at the national level, not only 
in the area of immigration of third –  
country nationals.

Practical challenges to be considered in 
connection with the enforcement and 
implementation of the reform

Challenges likely to arise in connection 
with the new reform will need to be 
considered. The paper indicates that the 
government does not want unqualified 
third-country nationals to immigrate to 
Germany. The government wants to 
ensure by means of clearly stated criteria 
that the rules cannot be abused. This kind 
of abuse is of a very sensitive nature and 
difficult to prevent with legislative 
reforms alone. The abuse of a law is, by 
nature, a problem that only a case-by-
case approach can detect and address. 
Bearing this in mind, the scope of the 
reform will need to be carefully defined, 
and it will need to be formulated as 
precisely as possible.

Massive initiatives can unfortunately be a 
catalyst for hate within society, which is 
extremely dangerous everywhere. How - 
ever, this danger cannot be counteracted 
by legislative reforms alone; this kind of 
change depends on long-term cultural 
processes. It is impossible to imagine a 
single legal reform significantly impact-
ing this problem.

On the one hand, it is important to 
attract workers who represent an “added 
value” for the labor market. On the other 
hand, it is effectively impossible for a 
country to only allow highly qualified 
migrants to enter its national system. 
Moreover, as the paper takes into  
account, the challenge of integration 
remains. For this reason, all actors 
involved, starting concretely with the 
German companies hiring foreign 
nationals, will need to play an important 
and active role in allowing their foreign 
workers to integrate and improving their 
capacity to do so.

Another challenge will be to deter “social 
dumping” of highly qualified workers. 
Attracting highly qualified and trained 
workers should not mean that companies 
are able to pay less to employees coming 
from abroad.

Conclusion

It is indeed too soon to properly evaluate 
this potential reform’s ability to help 
Germany concretely pursue and realize 
the reform’s ambitious goals. However, 
the government’s willingness to attract 
and better regulate a workforce coming 
from abroad cannot be underestimated, 
and it has already been welcomed as a 
smart political choice.

In particular, the German business 
community has reacted positively to the 
paper, emphasizing that the five objec-
tives it describes are crucial to guarantee 
that Germany maintains its economic 
competitiveness. <–
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Increased burden on German employers
How social security contributions are financed in Germany and why employees will benefit from upcoming 
legislative changes 
By Pauline Moritz 

A s of January 2019, the laws 
governing the social security 
system in Germany will be 

fundamentally amended. This is the 
result of a long-planned major prestige 
project of the Social Democratic Party. The 
upcoming changes will lead back to full 
parity financing of health insurance 
contributions, as was the case until 2005. 
At that time, under the social democratic 
leadership of former chancellor Gerhard 
Schröder, parity financing was abandoned 
in order to lower non — wage labor costs 
and combat a crisis in the labor market. 
The labor market has improved since 
then  — in harsh contrast to the current 
status of the Social Democratic Party’s 
poll results. In response, with an eye to 
the good condition of the labor market, 
the Social Democratic Party is trying to 
regain ground with the upcoming reform. 
In truth, there will be no real innovation, 
but rather a return to old principles.

Above all, the reform concerns the 
additional contribution (Zusatzbeitrag) to 
health insurance currently paid solely by 

the employee. The cost of the additional 
contribution is determined by the 
employee’s health insurance provider and 
based on an annual assessment of its 
financial situation. In 2018, the amount 

collected in this context averaged about 
1% of the eligible in-come of the em-
ployee. Following the reform, the addi-
tional contribution itself will remain 
un-changed, but it will be shared equally 

by employer and employee. Thus, accord-
ing to recent estimates, employers are 
facing an additional overall burden of €5 
billion per year.

This extra burden — which seems high at 
first glance — provides a good opportu-
nity to take a closer look at Germany’s 
social security system and employers’ 
obligations.

General overview of the social security 
system in Germany

The German social security system 
provides five pillars of social security: 
health insurance, long-term care insur-
ance, pension insurance, unemployment 
insurance and accident insurance.

The system is financed collectively 
through redistribution and paid for 
directly by means of contributions by 
employees and employers. Generally 
speaking, the burden of social security 
contributions is shared roughly equally by 
employer and employee. There are 

The German social security system provides five pillars of social security: health insurance, 
long-term care insurance, pension insurance, unemployment insurance and accident 
insurance.
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only two exceptions to this underlying 
equal financing plan: the costs for 
accident insurance are borne solely by the 
employer, while the cost of the additional 
contribution to statutory health insur-
ance — now subject to the upcoming 
changes — is currently borne by the 
employee alone. In total, the employer’s 
share of social security contributions 
amounts to approximately 21% of the 
employee’s gross salary.

The contributions are proportional to the 
individual employee’s salary, up to 
statutorily determined contribution 
ceilings (Beitragsbemessungsgrenzen). If 
an employee’s income exceeds these 
contribution ceilings, the portion of the 
income above the ceiling will not be 
taken into account for the calculation of 
contributions. There are two different 
contribution ceilings: one for statutory 
pension insurance and unemployment 
insurance, and one for statutory health 
insurance and long-term-care insurance. 
Both contribution ceilings are usually 
raised every year.

In practice, employees in Germany receive 
a net salary from which taxes and social 
security contributions have already been 
deducted automatically. The social 
security contributions are withheld by the 
employer after calculation of the employ-

ee’s gross wages and transferred to the 
employee’s health insurance company 
(which then distributes all the contribu-
tions — excepting the accident insurance 
contributions — to the respective 
insurance carriers). Separately from that, 
the employer must pay the contributions 
for accident insurance to the appropriate 
Employers’ Liability Insurance Association 
(Berufsgenossenschaft).

Pension insurance

With only a few exceptions for what is 
termed the “free professions” (such as 
lawyers, doctors, pharmacists, etc.), the 
German state pension insurance is 
compulsory for all employees. The carrier 
of the German state pension is the 
Federal German Pension Fund (Deutsche 
Rentenversicherung Bund). The mandatory 
contribution amounts to 18.6% of an 
employee’s gross salary and is divided 
equally between employee and employer. 
The employee’s health insurance com-
pany is responsible for collecting these 
contributions.

Health insurance

Employees earning an annual gross salary 
of up to €59,400 are compulsorily 
insured by one of the public health 
insurance providers (gesetzliche Kranken-

versicherung). Employees with earnings 
above this income threshold can opt out 
of the public health insurance system 
and choose a private insurance provider. 
These private providers are generally 
believed to provide better services —
whether true or not.

Health insurance is intended to cover 
medical services for rehabilitation 
following illness, as well as services for 
the prevention of illness. In the latter 
case, individual health insurance provid-
ers differ slightly in their coverage. In 
addition, insurance providers provide 
sickness benefits (Krankengeld) if the 
employee has been sick for more than six 
weeks, as the employer will then suspend 
payment unless otherwise agreed in the 
employment contract. Sickness benefits 
usually amount to approximately 70% of 
the employee’s previous base salary.

The basic flat health insurance contribu-
tion rate (to public health insurance) 
amounts to 14.6% of the employee’s gross 
salary and is equally shared between 
employer and employee. The additional 
contribution, which is set individually by 
each public health insurance provider, will 
also be shared equally as part of the 
upcoming reform as of January 2019. The 
employer and employee also share the 
premiums for private health insurance 

plans if the employee opts out of 
 insurance within the public health 
insurance system.

Unemployment insurance

The Federal Employment Agency (Bun-
desagentur für Arbeit) is the carrier for 
unemployment insurance. Unemploy-
ment insurance offers a wide range of 
benefits. Employees who fulfill the 
respective statutory requirements can 
receive unemployment benefits and 
short-term working benefits, among 
others. Unemployment benefits are 
time-limited and may be suspended if, for 
example, the employee does not cooper-
ate sufficiently with the Federal Employ-
ment Agency. When the unemployment 
benefit period expires, the unemployed 
person is entitled to basic social insur-
ance benefits. The premium for manda-
tory unemployment insurance is 3% of 
the employee’s gross salary and is shared 
equally by employer and employee.

Long-term care insurance

Benefiting a growing population of 
elderly individuals, long-term care 
insurance provides financial support for 
those in need of care. Employees who are 
mandatory members of the statutory 
health insurance system are generally –>
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also subject to compulsory long-term-
care insurance, at a contribution rate of 
2.55% of the employee’s gross salary. 
Employer and employee both pay half the 
contribution rate, while childless employ-
ees pay an extra 0.25% on top of their 
contribution. Those who are voluntarily 
insured under a statutory health insur-
ance plan may be exempted from 
long-term-care insurance under certain 
circumstances, but if they opt against the 
public plan, they must join a private 
nursing care insurance plan.

Accident insurance

Statutory accident insurance provides 
coverage if an employee suffers an 
accident at the workplace or on the way 
to work. In contrast to the other four 
obligatory insurances, the costs for 
accident insurance are exclusively borne 
by the employer. The accident insurance 
rate depends on several criteria, especially 
the level of risk in the company’s working 
environment (as determined by the 
corresponding Employers’ Liability 
Insurance Association) and the total 
remuneration paid by the company.

Benefits may involve, for example, 
treatment of illness or injury, rehabilita-
tion, and payment of compensation and 
pensions. In the statutory accident 

insurance system, employers are privi-
leged, as they can only be held liable by 
employees under very limited circum-
stances. Employers are, however, liable to 
pay social insurance funds for expenses 
arising from insured injuries caused by 
gross negligence and intentional miscon-
duct, up to the respective amount of a 
claim for damages.

Conclusion

While employer associations understand-
ably protest against the extra financial 
burden, 56 million members of the 
German social security system will 
benefit from the planned return to parity 
financing of health insurance contribu-
tions. Average annual savings of €120 per 
employee are to be expected. <–
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